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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.74(DU) 15.  

Complainant             :  State 

          Vs 

Accuseds     :  Sri Pradip Panika 

 

  Charge : U/S 366/376 IPC 

 

Dates of hearing  : 29.7.15,14.9.15, 29.9.15, 14.10.15.  

Date of Judgment   : 14.10.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. J.K.Brahma, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused  Sri Pradip Panika is put for trial for allegation of 

charge U/S 366/376 of IPC.  

2. The prosecution case, according to FIR, in brief, is that informant’s wife  

Smti. Sapna Ekka has been missing from Quarter No.91 of Velekutty line since 

last 30.4.15. It is also informed that Sri Pradip Panika from 10 number line of 

Hattigar Division has taken his wife. Hence this prosecution case. 

3. The ejahar was lodged by informant  before the O/C, Harisinga P.S. 

Accordingly the O/C, Harisinga P.S registered the case vide Harisinga P.S. case 

No. 34/15 U/S 366 IPC. After completion of usual investigation, the O/C, 

Harisinga P.S. sent up the case for trial against the accused by filing charge-

sheet U/S 366 IPC.  
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4. After commitment of the record on being appeared accused before the 

court and after hearing both parties framed charge U/S 366/376 IPC. 

Particulars of the charge is read over and explained to the accused, to which 

he pleaded not guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined four numbers of 

witnesses. Prosecution failed to produce the victim of this case. In spite of 

several summons issued to the said victim Smti. Powlina @ Swapna Ekka, none 

of the summon was found to have been properly served. It is reported that 

said Poulina @ Swapna Ekka shifted to some other unknown place. So, none of 

the villagers could give the actual present address of the victim. Evan bailable 

warrant of arrest issued to victim is found to have been returned without 

service reported that said victim has been shifted to some other unknown 

places. The present address of the said victim could not be given by any of the 

villagers or by any of the family members. The executing officer Rabiram 

Mochahary UBC/40 of Harisinga P.S. is examined before this court. The E.O. 

stated that he went to the place of said victim in the address mentioned in the 

warrant. But could not trace out the said victim witness. Even none of the 

villagers could give the present address of the victim. The villagers stated that 

said victim has been shifted to some other unknown place. None of the person 

could have given the exact present address of the said victim. As such the E.O. 

returned the warrant of arrest without execution with a report stating that the 

said victim was not found in the address mentioned in the warrant.  Ld. 

counsel for accused submitted to close the evidence on the ground that the 

victim of this case could not be able to produce by the prosecution even after 

many effort has been made.  Since the victim could not be able to produce 

before this court so it would be futile to resummon to the said victim in the 

same set of address mentioned in the record.  

I have also heard ld. P.P., Udalguri. 

On close scrutiny of the record including the report of executing officer 

who has been entrusted to execute the bailable warrant of arrest to the said 

victim where the E.O. was stated that the said victim has been shifted to some 

other unknown places and none of the villagers could give the actual present 

address of the victim. as such, it would be futile to re summon to the said 

victim in the same address mentioned in the record. On the other hand 
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accused has been languishing in jail since 20.6.15. Under such circumstances, I 

think prosecution case would not develop even if examine the other witnesses. 

Speedy trial is the right of the accused 

It has been held in S. Rama Reddy Vs. R. Remy Reddy, reported in AIR 

(SC)( 2008) 2006 that speedy trial is the fundamental right of the accused 

person.  

Considering the aforesaid view coupled with the aforesaid mandate of 

the Hon’ble Apex Court, prosecution evidence is closed.  

Accused person examined U/S 313 Cr.P.C. All the allegations made 

against the accused and evidence appears against the accused put before him 

for his explanation where he denied the evidence and allegation and declined 

to give defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.   

 

   POINTS FOR DETERMINATION   

 

7. The point for decision in this case are- 

(i) Whether on or about 30.4.15 at Quarter No.91 of Villakutty Line of Hatigarh 

T.E. under Harisinga P.S. accused kidnapped Swapna Ekka with the intent that 

she might be compelled or knowing it to be likely that accused married  her 

against her will or she might be seduced to illicit intercourse?  

(ii) Whether on the same time, place and date mentioned above accused 

committed rape on Swapna Ekka?  

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Rabi Sankar Prasad stated that he knows the complainant as well 

as victim. The incident took place on or about 4 months ago. In the incident 

accused kidnapped the wife of the complainant. Thereafter the victim was 

recovered from Guwahati. He does not know whether accused kidnapped the 

wife of complainant or not.  He also does not know if accused married victim. 

But he knows that accused kept victim in a rented house. 
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 In cross-examination he admitted that the victim was recovered from 

the rented house of accused from Paltan Bazar, Guwahati. There they lived for 

15 days. Victim has her own children. Whether victim went with the accused at 

her own will or accused kidnapped her, he does not know.  

10. PW.2   , Smti. Phulmani Parika, the wife of the accused stated that on 

or about 2 months ago accused kidnapped wife of complainant and kept her at 

a rented house at Guwahati. Victim was recovered after two months.   

 In cross-examination she admitted that she does not know whether 

there is any relation with accused and victim. she even not know whether 

accused willingly went with the accused or kidnapped by accused. 

11. PW.3, Sunil Ekka, the complainant of this case stated that on or about 4 

months ago his wife was missing. The wife of the accused informed her that 

accused kidnapped his wife. The two of their children are lived with him. While 

he went to bring his wife she refused to come. He is not aware where his wife 

resides at present. 

 In cross-examination he admitted that he is not aware if there is any 

love affairs with accused and his wife. After eloping his wife his wife did not 

return to his home. He is not aware the presence whereabouts of his wife. 

12. PW.4, Chandra Ekka, the younger brother of the complainant stated 

that the incident took pace on or about 5 months ago. Due to illness the 

complainant was admitted in hospital. But while complainant recovered and 

returned home his wife found missing. He was reported that his wife eloped 

with the accused. As the welfare officer of Hatigarh T.E. advised him and write 

the ejahar so he filed the ejahar. According to him the victim at present resides 

with her parent.  

 In cross-examination he admitted that he was told by victim that she 

does not like to stay with her husband, so the victim at her own will eloped 

with the accused. 

13. These much is the prosecution evidence.  

14.  Accused pleads total denial while his statement was recorded U/S 313 

Cr.P.C.  

15. I have also heard  argument put forward by ld. Counsel of both parties.   

16.  Ld. counsel for accused submitted that prosecution failed to produce 

the victim inspite of availing ample opportunity. Besides, neither PW.3 the 
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complainant and PW.4 the brother of complainant no way support the 

prosecution case. Rather PW.4, the brother of the complainant admitted that  

he was told by victim that she does not like to live with the complainant. So, 

she at her own will eloped with the accused. So, there is no any ingredients of 

alleged section U/S 366/376 of the IPC. Hence accused required to be 

acquitted.  

17. Ld. P.P., Udalguri also conceded. 

18. To prove the offence U/S 366 IPC, prosecution must prove that:-  

1. Kidnapping or abducting of any woman. 

2. Such kidnapping or abducting must be- 

(i) with intent that she may be compelled or knowing it to be likely that she will 

be compelled to marry any person against her will; or  

(ii) in order that she may be forced or seduced to illicit intercourse, or knowing 

it to be likely that she will be forced or seduced to illicit intercourse; or 

(iii) by means of criminal intimidation or otherwise by inducing any woman to 

go from any place with intent that she may be, or knowing that she will be 

forced or seduced to illicit intercourse.  

19.  Here in the present case the most important witness is the victim. The 

prosecution failed to procure the attendance of victim in spite of availing ample 

opportunities. So, the victim is remained to examine. On the other hand the 

complainant (PW.3) and his brother PW.6) no way support the prosecution 

case. PW.4 admitted that he has been reported by victim that victim does not 

like to stay with the accused so at her own will she eloped with the accused. 

under such circumstances, the available evidence could not satisfy any of the 

aforesaid ingredients to prove the charge U/S 366 IPC.  Hence, the offence U/S 

366 is not made out.  

20. Again to prove the charge U/S 376 IPC prosecution must prove that – 

(i) the accused had  sexual intercourse with the woman in question; 

(ii) the act was done under circumstances falling under five descriptions 

spefied in Section 375;  

(iii) such woman was not the wife of the accused or, if she is his wife she was 

under 15 years of age; 

(iv) there was penetration.  
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21. In case of rape the onus is always on the prosecution to prove 

affirmatively  each ingredients of the offence. It seeks to establish and such 

onous never shift. So the woman in question is the vital witness in such type of 

cases.  

22.  In the present case as stated above, prosecution failed to procure the 

attendance of victim in spite of availing ample opportunities. Besides, the 

evidence of other witnesses, even the evidence of complainant i.e. PW.3 and 

his own brother PW.4 nowhere stated any ingredients of aforesaid charge. 

Failure to prove any of the alleged charge inference is that prosecution has 

failed to prove the charge i.e. U/S 376 IPC.  

23.  In considering the discussion above, I have, therefore, no hesitation to 

hold that prosecution has categorically failed to prove the alleged charges 

against the accused beyond any reasonable doubt and as such, the accused is 

entitled to get the benefit of doubt. Hence acquitted him and  set him at liberty 

forthwith.  

Let the GR case No.430/15 be sent to the ld. committal court.  

 Given under my hand and seal of this court on this the 14th    day of 

October,15 at Udalguri Court. 

 

            (A.K.Borah)                                                                                                                                   

                   Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 



 7 

 

 

 

 

 

 

 

 

 


